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LA CIENCIA DEL DERECHO
PROCESAL CONSTITUCIONAL

The deputies of the deputies instituted a commission of jurists to prepare a draft legislation that systematizes the norms of Brazilian constitutional process [1]. The act of creation is justified by the need for consolidation, systematization and harmonization of the norms dealing with the process and judgment of the abstract control of constitutionality
control, the claim Constitutional, of the Habeas Date Warrant, of the injunction and the extraordinary appeals, and the jurists who have been participating in this constitutional observance also comply with this commission. , like his illustrious president, teacher and minister of STF Gilmar Ferreira Mendes, in addition to great constitutionalists such as
Ingo Sarlet (rapporteur of the commission) and Lenio Streck, as well as colleagues Georges Abboud, Rodrigo Mudrovi Fernandes, the observation, Therefore, it will closely accompany the work of this important commission and, therefore, I intend to leave here some suggestions (I will not be exhaustive), taking into account the limits of this column
space. The Brazilian constitutional process is characterized by € “and thus distinguishes from the models of compared law & €” by the quantity, diversity and originality of constitutional action intended for the guarantee of the rights and protection of the constitutation . With the content of the models verified in other matters, the Brazilian system does
not reserve a type of action or to use the protection of fundamental rights. Different constitutional action is focused on this goal, each with its specificity, mainly, the warrant of security a € “a genuine creation of the Brazilian constitutional system, with inspiration in the Juice of Mexican protection, as I already explained in this same column [2] & €
“Habeas corpus, data, o mandado de injunc¢ao, agdo civil publica e acdao popular. acdes constitucionais prordprias do modelo difuso é ainda complemented by uma varietye of instruments voltados ao exercio do controle abstrato de constitucionalidade pelo stf, como agdo direta de inconstitucionalidade, agdo direta de inconstitucionalidade por omissao,
acao declaratdria de constitucionalidade i countries that também adotam systems mistos de controle da constitutionalidade, um conjuntospecific (e reduzido) de writs constitucionais e de agdes u recursos para o controletrato demonstra ser desnecessaria a existéncia de um instrument em processual diferentes para cada direito que se queira causa
garantir, assim como uma prova disso € que, desde a sua initial conformacéo normativa, sobretudo na decade de 1990 (especially as leis n. 9.868 e 9.882, de 1999), acdo direta de inconstitucionalidade (adi) e acdo declaratoéria de constitucionalidade (adc) foram tratadas pela doutrina como tendo um carater duplice u ambivalgdosad opmac oN.]7[ or
so, apASASA a sasse ertne edadeiraidisbus ed o£A§A§A§Aaler a atsiv me odnet ,)FPDA( latnemadnuf otiecerp ed otnemirpmucsed ed o£ASASASA'ASA A AAAA ASAAAAAAAAAANNANNRNANAARNANANANANANANANANANANANANANAAAAAANANANNRAANRNANANAANANANAANANANAANANAAAAANANANNANANANAAAAAANA A A A Alaussecorp ageilibignuf a
ritsixe eved JODA( ofAssimo rop e )IDA( o£A§A§Aa rop ageilanoicutitsnocni ed saterid sepA§A§Aa sa ertne euq ritimda euq odnetThe precaution, the fungibility of the procedure rites, or even the decisive timinations, is an inegacable practical need. The Supreme Court, for example, is very adopted, for the precautionary measure in ADPF that
determines the suspension of judicial procedures that involve the application of the contested law, the 180 -day permit for the final ruling of the rite of the action, provided for the ADC (article 21, péragram, of Law 9.868/99). The Supreme Court also agreed to request, by analogy, the procedure of article 12 of Law 9,868/99, which governs the ADI, to
the ADPF, which is submitted to the rite established in Law 9,882/99an [8]. When it comes to precaution, it is worth mentioning that the commission will also have the opportunity to propose normative solutions to the current problem of the judicial order determined monocrosically, especially in direct unconstitutionality. Since 2012, including the
articles published in this conjunction [9], I have struggled without surroundings that these measures of monochrostic precautions are, as a general rule, illegal, by violation. It affronts article 97 of the Constitution. In recent studies, I have also been affirming that, in addition to the illegality of the patent and the obvious unconstitutionality, the practice
of the monoctic precautionary decisions in the abstract control of constitutionality configures a Complete transgressive of one of the fundamental components of the deliberation of a Constitutional Court: Collegiality, [10]. The hypothesis, always exceptional, for the monoctic concession of the precautionary measures in the abstract control of
constitutionality must be well defined and normatively defined. Therefore, the current image requires it and, therefore, it is necessary to regulate the use of the general power of precaution by the reporter in the action of abstract control. As I said in others this is an imperative that comes from one's ownfunctional of powers. And in this context, the
complete revocation or substantial change of the current a§1 of article 5 of Law 9,882/99, which has been used, by analogy, for the monocrostic concession of the action in the action in the action in the abstract control action. In the context of the precautionary rites, the commission will also face what at another time we call the "ordinance of the"
Procedure of the 12th of Law 12 of Law No. 9,868/99, a distorting patent of its primary proper [ eleven]. As is well known, the teleology of article 12 is allowed to the court the final judgment of mothers in some way. Its application, therefore, must be conditioned to the effective fulfillment of this proper required by the norm. Porn & © M, in the
practice, due to the factors that we analyze in another work in another work [12], the instruction of the case according to article 12 commonly has been the same time as the processing by the ordinary rite. It is necessary to question, in view of the permanent personnel of excess procedures on the agenda of the Plenary STF, how could the rite of
article 12 be renowned? What normative solutions could they provide the Court of Institutional Capacity for a definitive judgment of the C © Lere? Given the proposal to rethink the rite of article 12 of Law No. 9,868/99, which is necessary at this time is to work with different alternative precaution, which allow the court to act in urgent cases.
Judgment of the rite, an objective always addressed to the special rite of article 12. In this regard, the regulatory disposition of the possibility of the conversation of the precautionary judgment was currently necessary for the regulatory disposition of the possibility of conversation in a definitive judgment of the Mothers, what the cutting cut has
already admitted in some cases. As the practice has done presentes presentes determinadas 01rcunstA¢An01as essa conversA£Ao do julgamento torna-se 1nev1tA.Ave1 AIA©Am da atenASAA£Ao com os ritos cautelares, a comissAfAo tambA©Am terAjA a oportunidade de trabalhar com a 51stematlzaA§AA£Ao das diferenciadas tA©Acnicas de decisAfAo
no controle da constitucionalidade, as quais vem sofrendo diversas adaptaA§AApAes pelo STF na A°Altima dA©Acada. Alguns avanA§Aos observados na jurisprudA2Ancia jAjA foram devidamente incorporados por algumas leis mais recentes, como a Lei do Mandado de InJunA§AA£Ao (Lei nA2A 13.300, de 2016) e a Lei da AASAAEAo Direta de
Inconstitucionalidade por OmissA£Ao (Lei nA2A 12.063, de 2009), que proporcionaram importantes aperfeiA§Aoamentos nas tA©Acnicas de decisAfAo para o controle da omissA£Ao legislativa inconstitucional (total e parcial). As distintas e inovadoras tA©Acnicas decisA3Arias precisam agora ser objeto de maior 81stematlzaA§AA£Ao em razAfAo do
seu potencial para serem aplicadas em todas as aA§AApAes do controle abstrato. Um tA3Apico importante, nesse aspecto, diz respeito A necessAjAria dlstlnA§AA£Ao normativa entre as tA©Acnicas da intepretaA§AA£Ao conforme a ConstituiA§AA£Ao e da declaraA§AAEAo de inconstitucionalidade sem reduA§AA£Ao de texto, cuja nAAtida
d1feren01aA§AA£Ao que hAlA muito tempo jAjA estAjA assentada na teoriaA [14] e sugerida na d1sp051A§AA£Ao do artigo 28, parA,Agrafo A°Anico, da Lei nA%A 9.868/99, atA©A hoje nA£Ao foi adequadamente absorvida pela JurlsprudAaAnma do STF. Esse A©OA mais um ponto importante para anA,Ahse da comissAfAo, a qual poderAjA avaliar, no
campo da distinA§AAf£Ao teA3Arica entre texto e norma, as possibilidades de tipificaASAAfAo de tA©Acnicas diferenciadas de decisApAes interpretativas aditivas ou substitutivas, amplamente reconhecidas no Direito ComparadoA [15] e jAjA adotadas pelo prA3Aprio STF em alguns casos. Quanto A s aA§AApAes constitucionais do processo subjetivo,
tambA©Am existem diversas propostas interessantes para o seu aperfeiA§Aoamento, mas que nA£Ao poderAfAo ser aqui in reasons of the space limit of this column. In any case, I cannot help but take this opportunity to point out an important aspect of the judicial process, which ended outside the final text of Law No. 13.300/2016. Although we have
made proposals in this direction [16], the law of the judicial order did not bring the provisions of the rites and decisions to the granting of measures. Fall, based on a former Supreme Court case law. However, the legal provision of the judicial order in the judicial order is something that, in the current development of STF and legislation on
unconstitutional omission (especially Act No. 12,063/2009), must be the subject of appreciation of the Commission. Finally, these are just some suggestions for the necessary reform of the Brazilian constitutional process. The new president of the deputies of the deputies (Bianio 2021/2022) is now expected to maintain the work of the jurists and to
provide the institutional conditions for their full development.
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